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By the Commission: 


1. The Commission has under its consideration an ap- 
plication for review filed June 14, 1995, by the American 
Radio Relay League, Inc. (ARRL), of an initial Freedom of 
Information Act (FOIA) decision of the Wireless Tele- 
communications Bureau (WTB or Bureau). By its action, 
the Bureau proposed to release redacted agency records 
relating to the administration of certain amateur radio 
license examinations in response to FOIA and Privacy Act 
requests filed by William L. Buckner, Sr., Mary N. 
Buckner, Robert L. Farni, and Troy D. Bourland (the 
FOIA requesters).! For the reasons discussed below, we 
grant in part and otherwise deny the ARRL’s application 
for review. 


Background 


2. The ARRL serves as the largest Volunteer Examiner 
Coordinator (VEC) for volunteer examiners (VEs) who test 
applicants for amateur radio licenses throughout the Unit- 
ed States. On December 15, 1994, the ARRL sent a letter 
and supporting materials to the Bureau describing certain 
irregularities in licensing examination sessions held on 
February 5 and March 5, 1994, at Quapaw, Oklahoma.” 
The ARRL’s letter requested that the "documents not be 
made available to the public" and that they be returned to 
the ARRL if they were not needed for an investigation or 
enforcement action.? The ARRL/VEC temporarily suspend- 


l FOIA Request of Robert L. Farni, received April 26, 1995; 
FOIA Request of Mary N. Buckner, received April 25, 1995; 
FOIA Request of William L. Buckner, Sr., received April 25, 
1995; and Letter of April 12, 1995, from Troy D. Bourland to 
Howard Davenport, Chief, Enforcement Division, WTB. , 
2 Letter of December 15, 1994, from Bart J. Jahnke, Manager, 
ARRL/VEC, to Thomas Fitz-Gibbon, former Personal Radio 
Division, WTB. 


ed the accreditation of the VEs involved pending its review 
of the incident and notified the candidates whose examina- 
tions had been questioned. Pursuant to 47 C.F.R. § 
97.519(d)(2), the Bureau then notified each questioned ex- 
aminee that he or she would be retested, and if they did 
not consent to retesting, they would be subject to cancella- 
tion or downgrading of their licenses. 49 C.F.R. § 
97.519(d)(3). None of the examinees submitted to retesting. 


FOIA Requests and the Application for Review 


3. The FOIA requesters sought release of materials in 
connection with the examination sessions. The Bureau no- 
tified the ARRL that it intended to release the requested 
materials with certain deletions "necessary to avoid disclos- 
ing investigative techniques or procedures," but it afforded 
the ARRL an opportunity to show why the materials 
should not be released. The ARRL objected to the release 
as proposed, arguing that disclosure of the materials would 
interfere with the Commission’s investigation, reveal the 
ARRL’s investigatory techniques, compromise tests current- 
ly in use, and disclose the identities of persons not under 
investigation, thereby invading their privacy or revealing 
potential informers and confidential sources. 

4. After considering the ARRL’s concerns, the Bureau 
granted the FOIA requests as proposed except that it agreed 
to withhold the names of all examinees from candidate 
rosters, identifying information from an examinee’s letter, 
and portions of the requested materials which, if disclosed, 
would compromise investigative methods. The Bureau ex- 
plained (WTB Decision Letter, at 1) that "the investigatory 
phase of the Quapaw matter has been concluded" and 
therefore disclosure would not impede the Commission’s 
investigation. The Bureau noted that the materials would 
not be returned to the ARRL because they were still re- 
quired “for our case involving the retesting of four ap- 
plicants." Id. at 2. The Bureau also stated that the 
materials, as redacted, would not reveal the identity of any 
confidential sources, as VECs and VEs are not entitled to 
be considered confidential sources, and VECs are obligated 
to report any irregularities that may arise during an exami- 
nation as part of their official functions. Id. at 1-2. Finally, 
the Bureau concluded that disclosure would not compro- 
mise any test designs because the examinations "have ap- 
parently already been compromised and, therefore, should 
have been withdrawn from use." Id. at 2. The Bureau 
deferred release of the documents until the disposition of 
an application for review. Id. 

5. On appeal, the ARRL requests that the Commission 
not disclose any portions of the submitted materials, and 
instead return the materials to the ARRL at the conclusion 
of its investigation. In this regard, the ARRL continues to 
argue that the Commission’s investigation is ongoing. 
Therefore, it argues, the materials in question are exempt 
from disclosure under 5 U.S.C. § 552(b)(7) because disclo- 


3 Id. at 2. 

4 Letter of May 8, 1995, from Donna L. Kanin, Attorney- 
Advisor, WTB, to Bart Jahnke, ARRL. 

5 Letter of May 19, 1995, from Christopher D. Imlay, General 
Counsel for ARRL, to Thomas Fitz-Gibbon, Enforcement Di- 
vision, WTB. 

6 See Letter of June 1, 1995, from Donna L. Kanin to Chris- 
topher D. Imlay, at 1-2 (WTB Decision Letter); Letters of June 
1, 1995, from Donna L. Kanin to FOIA Requesters. 
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sure will impede an ongoing investigation. According to 
the ARRL, moreover, certain additional redactions are nec- 
essary in order to avoid both disclosure of investigatory 
techniques and compromising future examinations. Specifi- 
cally, the ARRL challenges the Bureau’s decision to dis- 
close the Morse Code answer keys, Morse Code tests, and 
the exact copy of the answer sheet of each applicant at the 
test sessions. 


Discussion 

6. Upon review, we conclude that the ARRL’s applica- 
tion for review should be granted in part. For the most 
part, however, the materials requested, with the deletions 
specified by the Bureau, should be released. 


7. Some of the materials sought under the FOIA include. 


"materials used in conducting radio operator examinations, 
including test booklets, Morse Code tapes, and scoring 
masks" that are not routinely available for public inspec- 
tion. See 47 C.F.R. § 0.457(b)(3). These materials are 
exempt from disclosure under FOIA Exemption 2, 5 
U.S.C. § 552(b)(2), to the extent that their disclosure would 
compromise the amateur licensing program. The Bureau 
noted, however, that the examinations in question "have 
apparently been compromised, and therefore should have 
been withdrawn from use."? We agree with that assessment. 
In these circumstances, with the exceptions discussed be- 
low, release of the compromised examinations should not 
affect the testing program. 

8. The ARRL also maintains that all materials sought by 
the FOIA requesters are exempt under Exemption 7(E), 5 
U.S.C. § 552(b)(7)(E), implemented by the Commission in 
47 C.F.R. § 0.459(g), because release would disclose 
ARRL/VEC’s investigatory techniques. The Bureau’s rec- 
ommendation, which we approve, deletes many portions of 
the requested materials that would reveal ARRL/VEC’s 
investigatory techniques. We agree with the ARRL, how- 
ever, that the portions of the answer key that reveal the 
text of the Morse Code message transmittal and the actual 
answer sheets of examinees that transcribe the Morse Code 
message should be withheld. No other portion of the ma- 
terials at issue can validly be withheld under Exemptions 2 
or 7(E). The Bureau’s decision should also be modified to 
delete the names of the examinees from all copies of 
candidate rosters and answer sheets to be released pursuant 
to this order, except that the examinees’ own names will 
not be deleted from copies released to them. 


9. Finally, the ARRL maintains that the materials should 
be returned at the conclusion of the Commission’s inves- 
tigation. However, to the extent that records have become 
the subject of an FOIA request, their disposition is con- 
trolled by the Freedom of Information Act and they may 
no longer be returned to the submitter. 


7 The ARRL also objects to the Bureau’s conclusion that VECs 
cannot be considered "confidential sources." However, in letters 
dated December 14, 1994, the ARRL/VEC told the involved 
examinees that it “was required to report" the apparent 
irregularities to the FCC. Therefore, in this instance, it is clear 
that the ARRL/VEC does not consider itself to be a confidential 
source. We need not resolve whether the ARRL/VEC could, in 
other circumstances, be deemed a confidential source. 

8 See In the Matter of Donald H. Bowen, 60 F.C.C.2d 528, 529 
(1976) (amateur radio operator license examination questions 
and answers currently in use withheld on the basis that release 
of such information would lead to licensing of unqualified 
applicants); In the Matter of Neil D. Friedman, 62 F.C.C.2d 688, 


10. Accordingly, IT IS ORDERED that ARRL’s Applica- 
tion for Review is GRANTED IN PART. The ARRL will 
be afforded 10 working days from release of this decision 
in which to seek a judicial stay. See 47 C.F.R. § 
0.461(h)(4). The ARRL may seek judicial review of this 
decision pursuant to 5 U.S.C. § 702. The requesters may 
seek judicial review pursuant to 5 U.S.C. § 552(a)(4)(B). 


11. The Officials responsible for this action are the fol- 
lowing Commissioners: Reed E. Hundt, Chairman, James 
H. Quello, Rachelle B. Chong and Susan Ness. 


FEDERAL COMMUNICATIONS COMMISSION 


William F. Caton 
Acting Secretary 


690 (1976) (release of questions currently in use in amateur 
radio operator license examinations would impair integrity of 
examination and lead to licensing of unqualified applicants, but 
obsolete questions released). See also Patton v. FBI, 626 F. Supp. 
445, 447 (M.D. Pa. 1985), aff'd mem., 782 F.2d 1030 (3d Cir. 
1987) (employee testing materials withheld under FOIA Exemp- 
tion 2 and Privacy Act Exemption (k)(6) because release "would 
give future applicants an unfair advantage and would impair the 
usefulness and value of the system"). 

? WTB Decision Letter at 2. 
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